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Comes now the Appellee, Stacey Dean Rambold, by and through his 

counsel of record, Jay F. Lansing of Moses and Lansing, P.C., and 

respectfully moves this Honorable Court pursuant to Rule 20 of the 

Montana Rules of Appellate Procedure for a rehearing in this matter. 

Initially, it should be noted that according to M. R. App. P. 20, a party must 

file and serve a Petition for Rehearing within 15 days after the Supreme 

Court decision has been filed. Here, the decision was filed on April 30, 

2014, and, as a result, the Petition for Rehearing must be filed on or before 

May 15, 2014. 

M. R. App. P. 20(1)(a) sets forth the criteria for petitions for 

rehearing and states that such petitions may be presented only upon the 

following grounds: 

i. That it overlooked some fact material to the decision; 

ii. That it overlooked some question presented by counsel that 

would have proven decisive to the case; or 

iii. That its decision conflicts with a statute or controlling 

decision not addressed by the Supreme Court. 

In the case of Mr. Rambold, he contends that the decision conflicts with a 
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statute or controlling decision not addressed by the Supreme Court in the 

following three respects. 

1. The decision that the State's appeal is properly before the 
Court because the Lenihan exception affords to a defendant the 
right to appeal an illegal sentence, while the State's right to 
appeal is accorded by statute, is in direct conflict with Mont. 
Code Ann. § 46-20-104 and State v. Rogers, 2013 MT 221, 371 
Mont. 239, 306 P.3d 348. 

In the Opinion in this case at ¶ 14, the Court addressed the application 

of State v. Lenihan (1979), 184 Mont. 338, 602 P.2d 997, to the appeal filed 

by the State of Montana and held that the appeal was properly before the 

Court. In arriving at that conclusion, the Court set forth its rationale and 

stated that the Lenihan exception affords to a defendant the right to appeal 

an illegal sentence, a right the State is accorded by statute. 

Mr. Rambold contends that this holding and its rationale is in direct 

conflict with Mont. Code Ann. § 46-20-104 and State v. Rogers, 2013 MT 

221, 371 Mont. 239, 306 P.3d 348. Before addressing the various 

conflicting authorities, it is important to recognize the difference between 

the right to appeal and the ability to raise a particular issue on appeal. To be 

clear, Mr. Rambold did not raise the issue of whether the State of Montana 

3 



had the right to appeal the issue of whether the sentence was contrary to 

law. Rather, Mr. Rambold argued that the State was precluded from raising 

the issue on appeal that a different mandatory minimum sentence applied 

when it had not properly preserved that issue for appeal. 

With this distinction in mind, it is appropriate to return to the 

argument of Mr. Rambold. First, the Lenihan exception does not afford to a 

defendant the right to appeal an illegal sentence. Rather, a defendant's right 

to appeal an illegal sentence is granted by Mont. Code Ann. § 46-20-104. 

The primary holding of Lenihan as it applies to this case is that the Court 

recognized a narrow exception and permitted appellate review of criminal 

sentences that are alleged to be illegal, even if the defendant failed to raise 

an objection in the District Court at the time of sentencing. Lenihan does 

not concern a defendant's right to appeal, but rather a defendant's ability to 

raise an issue on appeal to which he failed to object and preserve for appeal. 

Second, to conclude that this appeal is properly before the Supreme 

Court of Montana for the reason that the State is accorded the right by 

statute ignores the requirement that a party must make a timely objection to 

properly preserve an issue for appeal and is in direct conflict with State v. 
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Rogers, 2013 MT 221, ¶ 27, 371 Mont. 239, 306 P.3d 348, where the Court 

stated the long established rule that failure to lodge a timely objection 

constitutes a waiver of the objection and precludes raising the issue on 

appeal. Normally, the party complaining of error must stand or fall upon the 

ground relied upon in the trial court and objections which are urged for the 

first time on appeal will not be considered by this Court. Bower v. Tebbs 

(1957), 132 Mont. 146, 160, 314 P.2d 731, 739. As explained in Bower, 

The trial court did not have its attention called to the objection to 
which this court is now directed. Objections which are urged for the 
first time on appeal will not be considered by this court. 

Consequently, if all that is now required to preserve an issue for appeal is to 

be granted the right to appeal, then this ruling has effectively overruled 

State v. Rogers. A rehearing is therefore required. 

2. The decision to remand the case for an unlimited resentencing 
hearing is in conflict with State v. Ring, 2014 MT 49, 374 Mont. 
109, 	P.3d 	, and Potter v. Frink, 310 P.3d 1099, OP 13- 
0126. 

In the Opinion in this case at ¶ 20, the Court held that when a 

sentence is determined to be unlawful under governing statutes, that portion 

of the sentence cannot be corrected and the Court will not remand to the 
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District Court to give it the opportunity to correct the illegal provision, 

citing State v. Heafner, 2010 MT 87, T  11, 356 Mont. 128, 231 P.3d 1087. 

In those circumstances, the Court stated it is appropriate to vacate the 

sentence and remand to the District Court for resentencing, citing State v. 

Petersen, 2011 MT 22, T¶ 15-16, 359 Mont. 200, 247 P.3d 731 (applying 

Heafner). Mr. Rambold interprets this decision as an unlimited remand for 

resentencing, with the only limitations being the mandatory minimum 

sentence of two years and the maximum sentence of life imprisonment. 

Mr. Rambold contends that this unlimited remand for resentencing is 

in direct conflict with State v. Ring, 2014 MT 49, 374 Mont. 109, 	P.3d 

, and Potter v. Frink, 310 P.3d 1099, OP 13-0126. In Ring, the 

defendant alleged that several portions of his sentence were illegal and 

should be stricken from the judgment. In response, the Court stated at ¶ 33: 

.... In State v. Heafner, 2010 MT 87, ¶ I1, 356 Mont. 128, 231 P.3d 
1087, we held that when a portion of a sentence is illegal, the proper 
practice is to remand to the district court to correct the illegal 
conditions. 

The Court then reversed and remanded the sentence to the District Court for 

further proceedings to either strike certain conditions, restate conditions, or 
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set restitution in a specified amount. 

This was not an unlimited remand for a whole new sentencing 

hearing. Rather, it was consistent with the applicable test set forth in Potter 

v. Frink, 310 P.3d 1099, OP 13-0126, where the Court stated: 

This Court has held that resentencing is required where the illegal 
portion of the sentence `affected the entire sentence, or where we 
were unable to determine what sentence the District Court would 
have adopted had it correctly followed the law.' State v. Heafner, 
2010 MT 87, ¶ 11, 356 Mont. 128, 231 P.3d 1087, citing State v. 
Heath, 2004 MT 58, ¶ 49, 320 Mont. 211, 89 P. 3d 947.... . 

In Potter, the Court concluded that the illegal portion of Potter's sentence 

affected and undermined the intention of the District Court and the sentence 

as a whole. Consequently, the Court ordered that Potter be resentenced. 

The applicable test is that as stated in Potter which states that 

resentencing is required (1) where the illegal portion of the sentence 

affected the entire sentence or (2) where the Court was unable to determine 

what sentence the District Court would have adopted had it correctly 

followed the law. As previously noted, Potter relied on ¶ 11 of Heafner as 

legal authority for the test, the same paragraph that the Court in this case 

relied upon as authority for not remanding to the District Court to correct 
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the illegal provision. 

Unfortunately, the Court in this case did not apply the test set forth in 

Potter, and yet the first sentence of ¶ 11 in Heafner stated: 

We believe that a consistent approach is desirable. Therefore, when a 
portion of a sentence is illegal, the better result is to remand to the 
district court to correct the illegal provision. Remand to give the 
district court the opportunity to correct the illegal provision should be 
ordered unless, under the particular circumstances of the case, the 
illegal portion of the sentence cannot be corrected. If so, the case 
should be remanded to the district court with instructions to strike the 
illegal conditions.... (Emphasis supplied). 

A consistent approach would be to apply the Potter test. If that is done, the 

only illegal portion of the sentence is the mandatory minimum sentence, and 

it does not affect the entire sentence. Further, Judge G. Todd Baugh clearly 

stated his intention in his Notice and Order dated September 3, 2013: 

The sentence as imposed was 15 years, all suspended but 31 days. 
The Court's intent was to impose a 15 year sentence, all suspended 
except for the mandatory minimum. 

Therefore, Mr. Rambold's case should be remanded to the District 

Court with instructions to correct only the illegal portion of the sentence and 

impose the two-year mandatory minimum sentence. This would also be 

consistent with the approach in State v. Petersen, 2011 MT 22, ¶ 18, 359 
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Mont. 200, 247 P.3d 731, where the Court remanded the case with the 

instruction that the District Court strike the 10 year sentence enhancement 

term from Petersen's original judgment. An unlimited remand for a new 

sentencing hearing for Mr. Rambold is in direct conflict with Potter and the 

previous decisions of this Court. 

3. The decision to hold that C.M.'s amount of control over the 
situation and her level of maturity cannot be a proper basis for 
the sentence in this case is in direct conflict with State v. Walker, 
2007 MT 205,338 Mont. 529,167 P.3d 879; State v. Harper, 2006 
MT 259,334 Mont. 138,144 P.3d 826; and Mont. Code Ann. § 46-
18-112(1). 

In the Opinion in this case at ¶ 22, the Court held that Judge Baugh's 

statements reflected an improper basis for his sentencing decision. 

Specifically, the Court stated that consideration of any control that C.M. 

could have had of the situation is directly at odds with the law which holds 

that a youth is incapable of consent and therefore lacks any control over the 

situation; and that there was no basis in the law for the District Court's 

distinction between C.M.'s chronological age and the District Court's 

perception of her maturity. Mr. Rambold interprets this ruling by the Court 

to mean that a sentencing court may not consider the victim's role in the 
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offense, the victim's level of participation in the offense, or the victim's 

actual consent in determining a reasonable sentence for a defendant. 

Mr. Rambold contends that such a decision is in direct conflict with 

both State v. Walker 2007 MT 205, ¶ 21, 338 Mont. 529, 167 P.3d 879 and 

State v. Harper, 2006 MT 259, ¶ 22, 334 Mont. 138, 144 P.3d 826 where 

the Court stated the established rule that a sentencing court may consider 

any relevant information relating to the nature and circumstances of 

the crime, the defendant's character, background, history, and mental and 

physical condition, and any other information that the court considers to 

have probative force. Further, Mont. Code Ann. § 46-18-112(1) requires 

that the probation officer inquire into and the presentence report contain, 

among a number of items, the circumstances of the offense and the harm 

caused as a result of the offense to the victim. Clearly, the sentencing court 

may consider any relevant information relating to the nature and 

circumstances of the crime. There is no statute or case decision which 

specifically prohibits the sentencing court from consideration of the victim's 

role and participation in the offense. 

One point that must be clearly stated and emphasized is that there is a 
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distinction between consideration of C.M.'s role and participation as a 

defense to the charge and consideration of C.M.'s role and participation in 

determining a reasonable and appropriate sentence. Mr. Rambold 

acknowledges and agrees that C.M.'s role, level of participation, or consent 

is absolutely irrelevant in determining whether Mr. Rambold committed the 

offense of Sexual Intercourse Without Consent. However, C.M.'s role, level 

of participation, and consent are relevant information relating to the nature 

and circumstances of the offense and are to be considered in fashioning a 

reasonable sentence. 

This is not "victim blaming". This is acknowledging what the law 

states and allows and what the law does not prohibit. If a young man who 

was 19 years of age began a relationship with his best friend's 14-year-old 

sister and the relationship then became a sexual one, all would agree that the 

young man is guilty of Sexual Intercourse Without Consent as she is legally 

incapable of consent. The question becomes what is a just and reasonable 

sentence and whether the 19-year-old should be sentenced the same as the 

defendant who attacks the 14-year-old in a deserted parking garage and 

rapes her. If the sentencing court is prevented from considering the 14-year- 



old girlfriend's role, level of participation, or actual consent in determining 

the appropriate sentence for the 19-year-old boyfriend, then the sentence for 

both of these defendants should presumably be the same. However, most 

would agree that the sentences should not be the same. 

There is no statute or case decision that supports the rule that a 

sentencing court is prohibited from considering the victim's role, level of 

participation, or actual consent in determining a just and reasonable 

sentence. Rather, both Walker and Harper clearly state that a sentencing 

court can consider any relevant information relating to the nature and 

circumstances of the crime. Just because a given fact or factor is not a 

defense to the charged offense does not render it irrelevant for sentencing 

purposes. The rule established in this case is in direct conflict with Walker 

and Harper and Mont. Code Ann. § 46-18-112(1) 

CONCLUSION 

Based upon the foregoing reasons, the Appellee, Stacey Dean 

Rambold, respectfully requests that his Petition for Rehearing be granted. 

12 



DATED this 14` h  day of May, 2014. 

MOSES and LANSING, P.C. 
P. O. Box 2533 
Billings, MT 59103-2533 

By: 
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